
RESPA UPDATE:  Enforcement Changes, New GFE/TILA Form, & SCOTUS Review 
 

Every real estate professional should be familiar with the Real Estate Settlement Procedures Act 

(RESPA).  Since its passage in 1974, the Act has helped homebuyers make more informed decisions by 

mandating greater transparency in the legal and financial processes required to transfer property, while 

also lowering consumers’ transaction costs by banning undisclosed kick-backs and referral fees paid by 

companies providing settlement services.   

 

Over the years, HUD has clarified and strengthened the Act’s regulations.  In 2010, HUD required that 

consumers be given a Special Information Booklet explaining the various closing costs, and that they 

receive a comprehensive Good Faith Estimate (GFE) of likely settlement costs within three days of 

applying for a loan.  Under the new rules, the HUD-1 form stating firm final costs must be available to 

the borrower at least one day before closing.  Also, all affiliated business arrangements between any 

party to the contract and any provider of services paid through the closing settlement must be 

disclosed.  For financed purchases, a Mortgage Servicing Disclosure Statement notifies the buyer 

whether the lender will service the loan or sell it to another company to service.   

 

For 2011, the Act issued a requirement for all loan originators, mortgage brokers, and third-party 

mortgage processors to complete a 21-hour continuing education course, submit to a thorough 

background check, and register with the National Mortgage Licensing System.  In addition, a loan 

originator could no longer be compensated based on the interest rate sold to the borrower.  Their fees 

must be a fixed percentage of the loan amount.  The effect of this increased scrutiny has been to reduce 

the number of mortgage originators by 75%, while providing better loan terms for consumers. 

 

Re-focus on RESPA Enforcement 

 

HUD has been criticized for spotty RESPA enforcement.  Critics say that the agency has made examples 

of a few companies, including several large homebuilders, mortgage companies, and title service 

providers, but overall, it has been hard-pressed to police the industry.  In its defense, HUD has cited the 

myriad kick-back schemes, from free dinners and entertainment provided for referrals to three-way fee 

arrangements, even sham rentals of office space from a referrer.   Also, with its broad regulatory 

enforcement responsibilities, HUD claimed it simply lacks the resources to focus sufficient attention on 

RESPA violations.  Finally, politicians and bureaucrats have stymied enforcement efforts by not resolving 

confusion over vague provisions in the Act. 

 

To address these issues, Congress funded a new agency, the Consumer Financial Protection Bureau 

(CFPB), within the recent Dodd-Frank financial reform act to oversee enforcement of all Federal 

consumer protection financial laws, including RESPA.  CFPB is authorized to conduct rule-making, 

supervise commercial entities, and take other measures as necessary to enforce Federal consumer 

financial laws and restrict unfair, deceptive, and abusive industry practices.      

 



Experts, including Chuck Kansy, Vice President of First World Mortgage, predict that the CFPB will look 

to immediately establish a strong enforcement presence:  “The agency has its marching orders and 

there will be short-term results.   Real estate professionals would be wise to review their compliance 

with RESPA regulations.” 

 

Here are links to the government sites with more information:  HUD at 

http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/rmra/res/respa_hm, and the CFPB 

at http://www.consumerfinance.gov/ 

 

A New GFE Form 

 

One of the CFPB’s first acts launched a new program, Know Before You Owe, that will combine the 

existing GFE with the disclosure document required of lenders under the Truth in Lending Act (TILA).  

Whereas the GFE informs homebuyers of expected closing costs, TILA requires lenders to provide 

meaningful disclosure of their credit terms so that consumers can easily compare the costs of credit in 

the marketplace.  The intent is to create a single, simpler form that helps consumers comparison shop 

all service providers involved in the property transfer based on clear, accurate information. 

 

The agency has submitted early prototype forms and solicited public comment on the proposed 

changes.  Many real estate professionals are concerned that the new form will discourage innovation.   

 

“Lenders have expressed that a new integrated disclosure form could effectively regulate which 

products come to market,” says Kansy, “for example, the appropriate disclosures for reverse mortgages 

do not fit nicely into the proposed new form, with the effect that lenders could be dissuaded from 

offering new reverse mortgage products.  Hopefully, the final form will be more flexible.”    

 

To review the most recent proposed changes to the forms and provide comments, visit the CFPB at 

http://www.consumerfinance.gov/knowbeforeyouowe/. 

 

The US Supreme Court Addresses the Validity of RESPA Damages 

 

A case involving enforcement of RESPA has reached the US Supreme Court, and if the lower court 

decision is overturned, it could have a significant impact on the viability of consumer claims under 

RESPA, the Truth in Lending Act (TILA), and similar regulations.  In First American Financial Corp. v. 

Edwards, the court will decide whether damages can be awarded to a borrower under RESPA's anti-

kickback regulations without requiring proof of actual injury (e.g. above market fees paid due to the 

kickback). 

 

“Without a requirement of actual damages, the Act implies by requiring disclosure that there is 

something inherently wrong with a Realtor receiving a fee for promoting a business partner’s services,” 

said Margaret Grant, Vice President of Corporate Legal Services/Corporate Counsel for the Florida 

Association of REALTORS, “yet, many industries and professions pay such a referral fee without scrutiny.  

http://portal.hud.gov/hudportal/HUD?src=/program_offices/housing/rmra/res/respa_hm
http://www.consumerfinance.gov/
http://www.consumerfinance.gov/knowbeforeyouowe/


I would like to see more evidence that RESPA’s anti-kickback provisions solve a real problem.  Otherwise, 

it seems the Act only succeeds in re-arranging costs while adding needless regulation and compliance 

burdens on our Members.”     

 

Track the progress of this important case at 

www.supremecourt.gov/Search.aspx?FileName=/docketfiles/10-708.htm. 
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